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INTERROGATING MIRANDA’S CUSTODY REQUIREMENT"
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Interrogating officers need only issue Miranda warnings in “custodial”
settings, and a significant degree of psychological coercion makes a setting
custodial. This Article asks a question at the heart of Miranda caselaw:
Hawve courts applied Miranda’s custody trigger consistent with people’s real
experiences of police questioning? If not, courts are allowing, and justifying,
the admission of unwarned self-incriminating statements by deeming those
interrogations “noncustodial” even when there is a significant element of
compulsion. To compare courts’ custody decisions to civilians’ perceptions of
coercion in interrogations, I surveyed laypeople across two studies using
forty interrogation scenarios from jurisdictionally diverse cases spanning
from 1969 to 2022. The results reveal that laypeople do not feel free to leave,
and even feel functionally arrested by, police interrogations that are held to
be noncustodial by courts. This pair of empirical findings shows that
Miranda’s custody trigger, as applied by courts, leaves civilians stranded in
many interrogations without Miranda protections. I argue that the first step
in improving custody jurisprudence is to clarify the test’s content and
incorporate social-scientific knowledge into custody determinations. If
adopted, these recommendations will not wholly transform, but will
enliven, Miranda’s protections and reinvigorate public discourse about the
proper role of our federal constitutional privilege against self-incrimination.
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INTRODUCTION

For nearly six decades, Miranda v. Arizona' has been a hallmark of
American criminal justice and procedure. As such, Miranda and its progeny
have inspired commentary from public figures, academics, and practitioners.

1. 384 U.S. 436 (1966).
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Although Miranda has never been overturned, many scholars have argued that,
functionally, it has been suffering a “death by many cuts.” If Miranda has been
“pronounced dead,” why write about it? This Article makes the case that there
may yet be force to Miranda, and addressing an untested but foundational
assumption at the heart of Miranda may breathe new life into it.

Miranda announced that “custodial” interrogations involve inherently
coercive psychological pressure, and without the famous Miranda warnings, that
pressure is impermissible under the Fifth Amendment.* And to distinguish
between custodial and noncustodial interrogations, courts determine whether,
based on the totality of the objective interrogation facts, the person being
questioned was functionally arrested.’ To further assist in determining whether
the interrogation amounted to a functional arrest, courts ask whether a
reasonable person would have felt free to leave the interaction with the
interrogating officers.®

Although some scholars have highlighted that Miranda’s scope has been
limited by narrowing the custody requirement,” it is unclear whether this
narrowing is limited to factually-bounded strains of custody caselaw—like
station house questioning. This Article, in contrast, determines whether the full
body of custody caselaw since Miranda does what it purports to do: distinguish
between interrogations that involve psychological coercion amounting to a
significant deprivation of freedom of action and those that do not.

Part I of this Article describes the birth and (functional) death of Miranda
and highlights that the nature of custody has been understudied relative to other
Miranda issues. Part I then previews the established body of social-scientific
literature on confessions that has yet to be incorporated into custody caselaw,’
highlighting the promise of empirical investigations of psychological pressure.

2. Barry Friedman, The Wages of Stealth Owerruling (with Particular Attention to Miranda v.
Arizona), 99 GEO. L.J. 1, 36 (2010); see also Christopher Slobogin, Commentary, Toward Taping, 1
OHIO ST. J. CRIM. L. 309, 309 (2003) [hereinafter Slobogin, Toward Taping] (calling Miranda “a
hoax”).

3. Charles D. Weisselberg, Mourning Miranda, 96 CALIF. L. REV. 1519, 1521 (2008) [hereinafter
Weisselberg, Mourning Miranda] (“Miranda is largely dead. It is time to ‘pronounce the body,” as they
say on television, and move on.”).

4. Miranda, 384 U.S. at 444, 448.

5. See Section III.A.1 for a discussion of the development of the functional equivalence aspect
of the custody test.

6. Thompson v. Keohane, 516 U.S. 99, 112 (1995).

7. See, e.g., Leslie A. Lunney, The Erosion of Miranda: Stare Decisis Consequences, 48 CATH. U. L.
REV. 727,753 (1999).

8. For a discussion of why courts should incorporate social-scientific literature in custody
analyses, see Section IV.C. Survey evidence from judges indicates that when they apply reasonable



103 N.C. L. REV. 69 (2024)

72 NORTH CAROLINA LAW REVIEW [Vol. 103

Part IT describes the first study’s experimental survey methodology and
primary findings. The findings reveal that courts hold interrogation situations
to be noncustodial even when the interrogation contains enough police pressure
to make civilians believe they are not free to leave. Specifically, the data
establishes in the 17 cases where courts held that the interrogation was
noncustodial, over 80% of the times laypeople reviewed the noncustodial
interrogations’ objective circumstances, they believed they or other people in
that situation would not feel free to leave. These results show that Miranda’s
custody trigger, as applied by courts, strands civilians without Miranda
warnings in interrogation situations that they do not feel free to physically
leave.

Part III then revisits the language of the custody test to highlight the
possibility that courts, instead of anchoring on reasonable suspects’ perceptions
of their freedom to leave, are relying on a higher threshold of situational
coercion to determine custody: functional arrest. In fact, since the 1980s, courts
have included judicial gloss about the interrogation situation’s functional
equivalence to arrest, and this judicial gloss implicitly, and at times explicitly,
raises the custody threshold.

Part III then describes the second experimental study, which tests
interrogation scenarios’ functional equivalence to arrest. The study reveals that
most people feel functionally arrested by police interrogations, and even in the
12 cases where courts held that the interrogation was noncustodial, participants
felt functionally arrested in 67% of the scenarios. Together, the two studies
demonstrate that across 40 unique interrogation situations, most people do not
feel free to leave and most people feel functionally arrested.

Part IV elaborates on the custody test’s status quo. The test language lacks
clarity and coherence, and when applied, the test contains unrealistic
assumptions of people’s freedom to withstand psychological coercion. Then,
with an eye toward incremental progress, this part recommends one small
change and one big change to custody doctrine. The small change is to remove
the freedom-to-leave part of the test, focusing instead on whether reasonable
suspects would believe they were functionally arrested. This small change
clarifies the standard and could reduce reversals on appeal, strengthening case
finality.

The big change I recommend for custody doctrine is to incorporate social-
scientific knowledge into courts’ custody determinations. Incorporating social-
scientific findings into the analysis challenges parties’ and judges’ descriptive

person standards, they do so with the “average” person in mind. See infra note 224 and accompanying
text.
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assumptions about how people think and act in interrogation settings, forcing
the doctrine to explicitly consider the normative balancing at play between
eliciting confessions to solve crimes and civilians’ constitutional criminal
procedure protections. Both recommendations stand to improve custody
jurisprudence, enliven Miranda, and reinvigorate public discourse about the
proper role of our federal constitutional privilege against self-
incrimination.

I. THE CUSTODY TRIGGER

This part investigates the jurisprudence of coerced confessions. Section A
begins with a close examination of the landscape of legal protections for
confessions before Miranda, and then it describes the Miranda Court’s new
strategy for protecting people during police questioning. Section B summarizes
the various ways in which the Miranda ruling has been undermined. Section C
interrogates the nature of custody, first describing the Supreme Court’s early
narrowing of the custody test, then distinguishing custody from Fourth
Amendment seizure. Section D highlights the social-scientific literature on
confessions.

A. Miranda’s Birth

The Fifth Amendment prohibits a person from being “compelled in any
criminal case to be a witness against himself.”” Until Miranda, the prevailing
view was that “compelled” meant legally compelled through threats of perjury
or contempt of court,” and, prior to 1966, the Court’s curtailment of police
behavior in interrogations emanated from the Fourteenth Amendment’s Due
Process Clause." Based on the totality of the circumstances, under the due
process “voluntariness” test the Court would ask: “Is the confession the product
of an essentially free and unconstrained choice by its maker?” or instead was the
confession context “inherently coercive?”” If the circumstances were inherently

9. U.S. CONST. amend. V.

10. JEROLD H. ISRAEL, YALE KAMISAR, WAYNE R. LAFAVE, NANCY J. KING & EVE BRENSIKE
PRIMUS, CRIMINAL PROCEDURE AND THE CONSTITUTION 422 (2017) (“[T]he prevailing pre-
Miranda view was that compulsion to testify meant legal compulsion.”).

11. Id. (“In none of the dozens of state or federal confession cases decided in the 1930s, 40s or 50s
had the self-incrimination clause been the basis for judgment (although it had occasionally been
mentioned in an opinion).”).

12. Ashcraft v. Tennessee, 322 U.S. 143, 154 (1944); see also Culombe v. Connecticut, 367 U.S.
568, 602 (1961) (“The ultimate test remains that which has been the only clearly established test in
Anglo-American courts for two hundred years: the test of voluntariness. Is the confession the product
of an essentially free and unconstrained choice by its maker? If it is, if he has willed to confess, it may
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coercive, then the confession was deemed involuntary and inadmissible at the
confessor’s criminal trial.”

But, because it was not clear what made interrogation tactics “inherently
coercive,” and no single factor in the voluntariness equation was decisive—
save police use or threatened use of physical violence”—the test offered little
guidance to the police and lower courts.”® So, in a pivot away from sole reliance
on the Fourteenth Amendment, just two years before Miranda, the Court held
the Fifth Amendment applicable to the states by incorporation into the
Fourteenth Amendment’s Due Process Clause! and, in dicta, declared that cases
involving confessions are controlled by the Self-Incrimination Clause of the
Fifth Amendment.”® This “shotgun wedding of the [Fifth Amendment]
privilege to the confessions rule”” laid the groundwork for a more expansive
interpretation of “compelled”—one that encompassed more than confessions
coerced through threats of legal sanctions like contempt of court.

In 1966, the Supreme Court in Miranda ruled that prosecutors may not
use statements “stemming from a custodial interrogation” unless “procedural
safeguards, effective to secure the privilege against self-incrimination,” were
administered.”® One critical way to establish such safeguards, the Court
explained, was for police to give suspects a “Miranda warning” —that they have
“a right to remain silent, that any statement [made] may be used as evidence
against [them], and that [they have] a right to the presence of an attorney, either
retained or appointed.”” Importantly, rather than directly remediating Fifth

be used against him. If it is not, if his will has been overborne and his capacity for self-determination
critically impaired, the use of his confession offends due process.”).

13. Rochinv. California, 342 U.S. 165, 173 (1952) (“Use of involuntary verbal confessions in State
criminal trials is constitutionally obnoxious not only because of their unreliability. They are
inadmissible under the Due Process Clause even though statements contained in them may be
independently established as true.”).

14. In his dissent in Ashcraft, Justice Jackson writes, “The Court bases its decision on the premise
that custody and examination of a prisoner for thirty-six hours is ‘inherently coercive.” Of course it is.
And so is custody and examination for one hour. Arrest itself is inherently coercive, and so is
detention.” Ashcraft, 322 U.S. at 161 (Jackson, J., dissenting).

15. See, e.g., Brown v. Mississippi, 297 U.S. 278, 286 (1936); Chambers v. Florida, 309 U.S. 227,
240 (1940); Ward v. Texas, 316 U.S. 547, 555 (1942).

16. ISRAELET AL., supra note 10, at 410.

17. Malloy v. Hogan, 378 U.S. 1, 8 (1964) (“The Fourteenth Amendment secures against state
invasion the same privilege that the Fifth Amendment guarantees against federal infringement.”).

18. Id. at 7; see also id. at 8 (“The Fourteenth Amendment secures against state invasion the same
privilege that the Fifth Amendment guarantees against federal infringement.”).

19. Lawrence Herman, The Supreme Court and Restrictions on Police Interrogation, 25 OHIO ST. L.].
449, 465 (1964).

20. Miranda v. Arizona, 384 U.S. 436, 444 (1966).

21, Id
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Amendment violations like it did Fourteenth Amendment voluntariness
violations—by deeming the statements inadmissible—the Miranda Court
instead simply triggered heightened procedural safeguards when coercion was
more likely to occur.

To indicate when coercion was more likely to occur, thus triggering the
requisite safeguards, the Court coined the term “custodial interrogation” and
defined custody as being “in custody at the station or otherwise deprived of
freedom of action in any significant way.”** Although the Court had previously
recognized psychologically coercive interrogation tactics in the voluntariness
setting,” the Miranda ruling was the first to expressly identify “psychological
coercion” as a primary means of eliciting confessions.* In fact, the Court
engaged in a full-throated delineation of the wide variety of psychologically
coercive tactics that permeate police interrogation practices.”

Since Miranda’s birth, the custody requirement has not gone unnoticed by
scholars. Early commentators noted both the importance and difficulty of
assessing whether the questioning situation was “custodial.” Yale Kamisar, for
example, noted that it is “the most difficult and frequently raised question” in
the wake of Miranda.”* What was (and still is) particularly difficult, is
determining whether pre-arrest questioning outside the confines of a police
station is custodial.”’ And other scholars have noted how the Supreme Court
has narrowly applied Miranda’s custody requirement.”® For example, Berkemer

22. Id. at 477.

23. See, e.g., Chambers v. Florida, 309 U.S. 227, 231 (1940) (describing the isolation of interrogees
from friends and family, the use of repeated questioning, and the restriction of their food and rest
time).

24. Miranda, 384 U.S. at 448-50; ISRAEL ET AL., supra note 10, at 410. Moreover, the Miranda
Court used “coercion” and “compulsion” interchangeably, see Miranda, 384 U.S. at 457-58, and while
there may be reason to question whether the two words are perfect synonyms, such analysis is beyond
the scope of this Article.

25. Miranda, 384 U.S. at 448-55 (detailing the various tactics used by officers including isolation,
domination, offering legal excuses, trickery, and undermining interrogees’ attempts to invoke their
rights).

26. Yale Kamisar, ‘Custodial Interrogation’ Within the Meaning of Miranda, in CRIMINAL LAW AND
THE CONSTITUTION 335, 335 (Jerold H. Israel & Yale Kamisar eds., 1968) [hereinafter Kamisar,
Custodial]; see also Lunney, supra note 7, at 753 (calling it an “essential inquir[y]”).

27. Kamisar, Custodial, supra note 26, at 382 (arguing that it is only a slight exaggeration that it is
all but impossible to decide when Miranda rights arise under such circumstances).

28. See, e.g., Lunney, supra note 7, at 758 (arguing the Burger Court “substantially restrict[ed]
application of the custody trigger beyond the station house” in Beckwith v. United States, 425 U.S. 341
(1976)); id. at 761 (arguing the trend of narrowing Miranda’s trigger circumstances continued in Oregon
v. Mathiason, 429 U.S. 492 (1977)); Weisselberg, Mourning Miranda, supra note 3, at 1541 (mentioning
Berkemer v. McCarty, 468 U.S. 420 (1984), California v. Beheler, 463 U.S. 1121 (1983), and Stansbury v.
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v. McCarty” involved a traffic stop and pre-arrest roadside questioning of the
driver that resulted in an admission that was later used in his criminal
prosecution.®

The current traditional legal critiques do not establish, however, whether
the rulings that narrowly apply Miranda’s custody requirement are
representative of custody caselaw as a whole, or whether, being bound by their
facts, they are exceptions to the general body of federal and state custody
caselaw that less narrowly applies Miranda’s custody requirement. These
critiques are also silent on the extent to which even a narrow application of
Miranda’s custody requirement in those cases may be consistent with laypeople’s
perceptions of the psychological coercion to self-incriminate. This Article
answers that silence, finding that only a subset of interrogations that
psychologically coerce typical Americans are legally held to be “custodial,” in
turn demonstrating for the first time that, through the custody doctrine, courts
have narrowly applied Miranda’s protections.

B. Miranda’s Many Deaths

The Miranda ruling, even setting aside how it has been applied since 1966,
is far from perfect. The Court’s new strategy for addressing police interrogation
practices not only assumed that such warnings would empower suspects to
invoke their Fifth Amendment rights,” but it also did not resolve the root
question of when coercion overpowers a person’s free choice to confess.*

Regarding how Miranda has been applied, Supreme Court jurisprudence
reflects various exceptions to Fifth Amendment protections. Numerous
scholars have observed that Miranda has been effectively overruled or—more
colorfully—suffered “a death by many [Supreme Court] cuts.”” Barry

California, 511 U.S. 318 (1994) (per curiam)); Eve Brensike Primus, The Future of Confession Law:
Toward Rules for the Voluntariness Test, 114 MICH. L. REV. 1, 14-15 (2015) (arguing that “[t]he Court in
subsequent cases glossed [the custody] definition” and “a changing definition of what it means to be a
suspect in police custody alters the universe of cases in which Miranda actually operates” with particular
mention of Howes v. Fields, 565 U.S. 499 (2012)).

29. 468 U.S. 420 (1984).

30. Id. at 423-24 (describing that after the trial court refused to exclude defendant’s admission
during roadside questioning, he pled guilty).

31. Weisselberg, Mourning Miranda, supra note 3, at 1577-90.

32. Albert W. Alschuler, Miranda’s Fourfold Failure, 97 B.U. L. REV. 849, 850-51 (2017).

33. Friedman, supra note 2, at 36; see also Slobogin, Toward Taping, supra note 2, at 309 (calling
Miranda “a hoax”); Weisselberg, Mourning Miranda, supra note 3, at 1521 (“Miranda is largely dead. It
is time to ‘pronounce the body, as they say on television, and move on.”); George C. Thomas III,
Miranda’s Illusion: Telling Stories in the Police Interrogation Room, 81 TEX. L. REV. 1091, 1092 (2003)
(reviewing WELSH S. WHITE, MIRANDA’S WANING PROTECTIONS (2001)) (calling Miranda a
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Friedman, for example, has argued that the Missouri v. Seibert** decision
allowing the admission of statements obtained using “question-first-warn-later”
tactics and the United States v. Patane® decision allowing the admission of fruits
derived from unwarned statements are prime examples of the Court stealthily
overruling the practical impact of Miranda.*® Other scholars, also emphasizing
the futility of Miranda as applied, focus on the fact that even if Miranda
warnings are proffered, it is extremely difficult for the average person to
properly invoke their Fifth Amendment rights.”” Yet others highlight the fact
that most people actively waive their Fifth Amendment rights even after being
given Miranda warnings.*®

The goal of this Article is not to solve all of Miranda’s woes. Rather, the
goal is to systematically interrogate one understudied aspect of Miranda
doctrine—the custody requirement—to determine whether it, too, has
contributed to Miranda’s functional demise.

“spectacular failure”); Sandra Guerra Thompson, Evading Miranda: How Seibert and Patane Failed to
“Save” Miranda, 40 VAL. U. L. REV. 645, 647 (2006) (“Seibert and Patane represent the coup de grace
for the demise of Miranda.”).

34. 542 U.S. 600 (2004).

35. 542 U.S. 630 (2004).

36. Friedman, supra note 2, at 21-22.

37. See Berghuis v. Thompkins, 560 U.S. 370, 381 (2010) (requiring an unambiguous invocation
of the right to remain silent); see also Richard Rogers, Kimberly S. Harrison, Daniel W. Shuman,
Kenneth W. Sewell & Lisa L. Hazelwood, 4n Analysis of Miranda Warnings and Waivers: Comprehension
and Coverage, 31 LAW & HUM. BEHAV. 177, 189-90 (2007); Kyle C. Scherr & Stephanie Madon, You
Havwe the Right to Understand: The Deleterious Effect of Stress on Suspects’ Ability to Comprehend Miranda,
36 LAW & HUM. BEHAV. 275, 279 (2012) (addressing the effect of stress on comprehension of Miranda
warnings).

38. See, e.g., Tonja Jacobi, Miranda 2.0, 50 U.C. DAVIS L. REV. 1, 3 (2016) (noting Miranda’s
“limited effectiveness, high costs, and possible displacement of more effective mechanisms of
protection”); Ronald J. Allen, Miranda’s Hollow Core, 100 Nw. U. L. REV. 71, 75 (2006) (stating that
after Miranda, “things went on more or less as before, with the primary difference that the police
henceforth had to recite the warnings before obtaining waivers and proceeding to the interrogation”);
see also Richard A. Leo & Welsh S. White, Adapting to Miranda: Modern Interrogators’ Strategies for
Dealing with the Obstacles Posed by Miranda, 84 MINN. L. REV. 397, 402 (1999) (“During the first few
years after Miranda, empirical studies suggested that Miranda’s impact on law enforcement was
minimal.”). Approximately 80% of people who receive Miranda warnings waive their rights. See
DONALD A. DRIPPS, ABOUT GUILT AND INNOCENCE: THE ORIGINS, DEVELOPMENT, AND
FUTURE OF CONSTITUTIONAL CRIMINAL PROCEDURE 224 n.117 (2003); GEORGE C. THOMAS III
& RICHARD A. LEO, CONFESSIONS OF GUILT: FROM TORTURE TO MIRANDA AND BEYOND 188
(2012). Rapport developed between interrogator and interrogee as well as the interrogator’s control of
the situation make the interrogee feel less willing to disengage. See Welsh S. White, Miranda’s Failure
to Restrain Pernicious Interrogation Practices, 99 MICH. L. REV. 1211, 1215 (2001).
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C.  The Nature of Custody

The Supreme Court’s primary motivation for its holding in Miranda was
to reduce the use of coerced confessions in criminal trials.*” To achieve this goal,
the Court required police, in interrogation situations containing strong coercive
force, to warn suspects of their rights.*” The Court labeled the interrogation
situations containing such coercive force “custodial.”* This section summarizes
the legal test for determining whether an interrogation is “custodial,” which is
an integral trigger for Fifth Amendment protections.

As noted above, the Supreme Court in Miranda defined a custodial
interrogation* as a “police interrogation while in custody at the station” or
while a suspect is “otherwise deprived of his freedom of action in any significant
way.”* Early debates centered on the scope of this definition: Is formal arrest
necessary? Is presence at a police station necessary?* Since these initial debates,
Supreme Court precedent has made clear that neither formal arrest nor station
house questioning is necessary to satisfy the custody trigger. Instead, any
significant deprivation of freedom of action satisfies the requirement, given
Miranda’s catchall language, “or otherwise deprived of his freedom of action in
any significant way.”* The next section will describe how the Court’s judicial
gloss on this “freedom of action” catchall functionally narrowed the broad 1966
language.

1. Early Supreme Court Narrowing of the Custody Test

The 1970s and ‘80s were marked by a narrowing of Miranda’s custody
test.* This narrowing was performed in two ways: through the development of

39. Miranda v. Arizona, 384 U.S. 436, 441-43 (1966) (indicating that granting certiorari in the
case was done to further explore the rights enshrined in our Constitution, which were themselves a
reaction to iniquities seen in the old English inquisitorial system of questioning a prisoner).

40. Id. at 444 (mentioning procedural safeguards “devised to inform accused persons of their right
of silence and to assure a continuous opportunity to exercise it”).

41. Id.

42. The Court has outlined the meaning of “interrogation.” Interrogation is direct questioning or
the functional equivalent of questioning that the police should know is reasonably likely to elicit an
incriminating response. See Rhode Island v. Innis, 446 U.S. 291, 300-01 (1980).

43. Miranda, 384 U.S. at 477.

44. Kamisar, Custodial, supra note 26, at 338 (“The rationale of Miranda has no relevance to
inquiries conducted outside the allegedly hostile and forbidding atmosphere surrounding police station
interrogation of a criminal suspect.” (quoting Mathis v. United States, 391 U.S. 1, 7-8 (1968) (White,
J., dissenting))).

45. Miranda, 384 U.S. at 477.

46. Yale Kamisar, The Miranda Case Fifty Years Later, 97 B.U. L. REV. 1293, 1294-95 (2017)
(describing President Nixon’s appointments of Justices Burger, Blackmun, Powell and Rehnquist and
their pro-police leanings); Lunney, supra note 7, at 746 (describing how the liberal, activist members
of the Court were increasingly at odds with other members in the 1970s).
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formalistic judicial gloss and by deeming certain facially coercive interrogation
facts irrelevant to the analysis.

The Court’s first explicit application of Miranda’s custody test was not
until eleven years later in Oregon v. Mathiason.*” The majority in Mathiason cited
Miranda’s “freedom of action” language and reasoned that, because the
interrogee voluntarily came to the police station to discuss a burglary with
officers and then left the station after the thirty-minute interview, the
interrogation was noncustodial.**

Importantly, there was disagreement among the Justices about what facts
were relevant to the custody analysis, and the majority’s interpretation led to a
narrowing of the custody test by deeming certain facts irrelevant to the
analysis.”” In particular, the majority concluded that the fact that an officer
made a false statement about finding the interrogee’s fingerprints at the scene
of the burglary during the interrogation was irrelevant to the question of
custody.” In his dissent, Justice Marshall reasoned differently:

[I]f respondent entertained an objectively reasonable belief that he was
not free to leave during the questioning then he was “deprived of his
freedom of action in a significant way.” Plainly, the respondent could
have so believed, after being told by the police that they thought he was

47. 429 U.S. 492 (1977) (per curiam). In both Mathis and Orozco v. Texas, 394 U.S. 324 (1969),
the Court made implied custody holdings. See Mathis, 391 U.S. at 4; Orozco, 394 U.S. at 326 (holding
“that the use of these admissions obtained in the absence of the required warnings was a flat violation
of the Self-Incrimination Clause of the Fifth Amendment as construed in Miranda”); see also
Yarborough v. Alvarado, 541 U.S. 652, 661 (2004) (“After Miranda, the Court first applied the custody
test in Oregon v. Mathiason.”). The majority in Mathiason cited Miranda’s “freedom of action” language
and clarified that “a noncustodial situation is not converted to one in which Miranda applies simply
because a reviewing court concludes that, even in the absence of any formal arrest or restraint on
freedom of movement, the questioning took place in a ‘coercive environment.”” Mathiason, 429 U.S. at
495. Later, in California v. Beheler, 463 U.S. 1121 (1983), the Court described “the ultimate inquiry [a]s
simply whether there is a ‘formal arrest or restraint on freedom of movement’ of the degree associated
with a formal arrest.” Id. at 1125 (quoting Mathiason, 429 U.S. at 495); see George M. Dery III, The
Supposed Strength of Hopelessness: The Supreme Court Further Undermines Miranda in Howes v. Fields, 40
AM. J. CRIM. L. 69, 73 (2012) (calling Beheler’s definition of custody a “truncated” one, relying more
on Mathiason than Miranda).

48. Mathiason, 429 U.S. at 495.

49. Id. at 495-96 (“Whatever relevance [the officer’s statement about finding defendant’s
fingerprints] may have to other issues in the case, it has nothing to do with whether respondent was in
custody for purposes of the Miranda rule.”).

50. Id. Notably, the Miranda Court mentioned lies and ruses as coercive tactics. Miranda, 384
U.S. at 453 (describing a situation where fake witnesses are brought in to identify the interrogee for
other offenses). But lying about fingerprints was inexplicably different in Mathiason. See Mathiason,
429 U.S. at .495-96.
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involved in a burglary and that his fingerprints had been found at the
scene.”

Thus, in its first explicit application of the custody test, the Court
narrowed the application of custody’s scope by excluding interrogation facts
from the purview of the analysis that are demonstrably psychologically coercive.
The Court made a similar move in California v. Beheler.”® Again, it noted that
certain facts considered by the lower court had “no relevance to the inquiry.””
Specifically, the majority summarily dismissed the following facts as irrelevant
to the custody inquiry: (1) that the interrogee had spoken to law enforcement
earlier in the investigation and (2) the long period of time between the crime
and the interview.*

Furthermore, the Court in Beheler added judicial gloss to the Miranda
Court’s custody definition that seemingly heightened the standard, narrowing
its application further. In Miranda, custody was defined using the catchall
phrase: “otherwise deprived of freedom of action in any significant way.”” In
Beheler, the Court described “the ultimate inquiry [a]s simply whether there is
a ‘formal arrest or restraint on freedom of movement’ of the degree associated with
a formal arrest.” In so doing, the Court in Beheler imbued the broad catchall
definition with a heightened threshold, such that in order to be deprived of
freedom of action in a significant way, a person’s restraint must be akin to formal
arrest.”” This characterization of custody has been accurately described as a
“truncated” one, relying more on Mathiason dicta than Miranda’s definition of
custody.”

Nonetheless, this definition solidified in Berkemer, when the Court
instructed that for an interrogation to qualify as custodial, the interrogee must
be formally arrested or be in a situation that is the “functional equivalent of

51. Mathiason, 429 U.S. at 496-97 (Marshall, ]., dissenting) (quoting United States v. Hall, 421
F.2d 540, 544 (2d Cir. 1969)).

52. 463 U.S. 1121 (1983) (per curiam).

53. Id. at 1125.

54. Id.; see also Daniel Yeager, Rethinking Custodial Interrogation, 28 AM. CRIM. L. REV. 1, 17 (1991)
(“Perhaps interested in developing a finite list of in-custody factors, the Court [in Beheler], as in
Mathiason, eliminated from consideration numerous potentially relevant facts from a necessarily fact-
based judgment about the level of constraint.”).

55. Miranda, 384 U.S. at 477.

56. Beheler, 463 U.S. at 1125 (quoting Mathiason, 429 U.S. at 495) (emphasis added).

57. Mark A. Godsey, When Terry Met Miranda: Two Constitutional Doctrines Collide, 63
FORDHAM L. REV. 715, 719 (1994) (“Thus, Beheler appeared to make the Fifth Amendment parallel to
the Fourth Amendment—a suspect would not be considered in ‘custody,” and therefore Miranda would
not be triggered, until the level of police force or intimidation could be considered an arrest for
purposes of the Fourth Amendment.”).

58. See Dery, supra note 47, at 73.
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formal arrest.”” And the Court also clarified that “the only relevant inquiry is
how a reasonable man in the suspect’s position would have understood his
situation”® and depends “not on the subjective views harbored by either the
interrogating officers or the person being questioned.”®" Instead, the full inquiry
is whether “a reasonable person [would] have felt he or she was not at liberty to
terminate the interrogation and leave,”® based on the interrogation’s objective
circumstances.

In sum, Miranda’s definition of custody was narrowed—limited only to
interrogation situations that are analogous, or functionally equivalent, to formal
arrest based on a reasonable suspect’s beliefs. In part, the functional equivalence
language in Berkemer was used to distinguish the facts in Miranda, which
involved station house questioning, from the facts in Berkemer, which involved
a relatively routine traffic stop.” However, as the Court in Berkemer
acknowledged, there are important doctrinal and factual parallels between Fifth
Amendment custody and Fourth Amendment seizure standards.®* The next
section first summarizes Fourth Amendment (un)reasonable seizure doctrine,
which is implicated in traffic stops. The section then highlights that when
officers begin an interrogation during such stops, courts have to thread a needle
between the two constitutional standards, each involving an assessment of a
reasonable person’s belief about their freedom to leave.

59. Berkemer v. McCarty, 468 U.S. 420, 442 (1984); see Yeager, supra note 54, at 24 (calling such
a situation the “amorphous functional equivalent” of custody).

60. Berkemer, 468 U.S. at 442. Interestingly, prior to Berkemer, there was no Supreme Court
precedent for a reasonable-suspect custody test. And the Court in Berkemer merely quoted a state court
on the utility of an objective rather than subjective inquiry. See id. at 442 n.35 (“[A]n objective,
reasonable-man test is appropriate because, unlike a subjective test, it ‘is not solely dependent either
on the self-serving declarations of the police officers or the defendant nor does it place upon the police
the burden of anticipating the frailties or idiosyncrasies of every person whom they question.”” (quoting
People v. P., 233 N.E.2d 255,260 (N.Y. 1967)). But as Justice Marshall’s mention of “reasonable belief”
in his dissent in Oregon v. Mathiason, 429 U.S. 492 (1977), suggests, the Justices may have been
implicitly applying an objective test prior to Berkemer. Id. at 496-97 (Marshall, J., dissenting). And, as
the Court in Berkemer noted, the Courts of Appeals may have started applying an objective standard
before Berkemer. 468 U.S. at 425 n.4 (citing McCarty v. Herdman, 716 F.2d 361, 362 n.1 (6th Cir.
1983)); see Brandon L. Garrett, Constitutional Reasonableness, 102 MINN. L. REV. 61, 79 (2017)
(describing the development of reasonableness standards in 42 U.S.C. § 1983 and Fourth Amendment
contexts).

61. Stansbury v. California, 511 U.S. 318, 323 (1994) (per curiam) (emphasis added).

62. Thompson v. Keohane, 516 U.S. 99, 112 (1995).

63. Compare Miranda v. Arizona, 384 U.S. 436, 440 (1966) (noting that all four consolidated cases
involved a defendant taken to the police station for interrogation), with Berkemer, 468 U.S. at 438
(“[Q]uestioning incident to an ordinary traffic stop is quite different from stationhouse
interrogation.”).

64. Berkemer, 468 U.S. at 436-39.
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2. Distinguishing Custody from Seizure

An encounter between a police officer and a civilian is considered a seizure
within the meaning of the Fourth Amendment “if, in view of all the
circumstances surrounding the incident, a reasonable person would have
believed that he was not free to leave.”” Although largely conceptually
overlapping with the custody test, there are important (and relatively subtle)
differences between Fourth Amendment seizure and Fifth Amendment
custody.

The comparison becomes particularly murky when considering the
different types of Fourth Amendment seizures: a detention (or stop) and an
arrest. If a “custodial” interaction is the functional equivalent of arrest, then the
“custodial” interaction is clearly on the upper end of the spectrum of Fourth
Amendment seizures, closer to arrest. And when a suspect is questioned after
being formally arrested, it is clear that the interrogation will very likely be
deemed custodial.”® So the murkiest water is no-arrest situations when the
interrogating officers have legitimate Fourth Amendment reasons to seize a
person.” To conclude such an interrogation is noncustodial, a court has to
thread a fine needle®®: the interrogation is a situation that reasonable people do
not believe that they are free to leave (for Fourth Amendment purposes) but
reasonable people do believe, about the same situation, that they are not
functionally arrested.

In Berkemer, the Supreme Court confronted an interrogation scenario that
occurred during a traffic stop and involved questioning about the driver’s use
of intoxicants.”” The Court acknowledged that under the classic freedom-to-
leave custody analysis, the driver’s freedom to leave was curtailed.” But the
Court reasoned that a traffic stop “is more analogous to a... ‘Terry stop’. ..
than to a formal arrest” and concluded that the traffic-stop in Berkemer was

65. 4 BARBARA E. BERGMAN, THERESA M. DUNCAN & MARLO CADEDDU, WHARTON’S
CRIMINAL PROCEDURE § 23:4 (14th ed. 2023) (quoting United States v. Mendenhall, 446 U.S. 544,
554 (1980)).

66. However, police very often recite the Miranda warnings upon arrest, so the issue of custody
arises much less frequently in those situations.

67. See, e.g., Terry v. Ohio, 392 U.S. 1, 38 (1968).

68. See David A. Moran, Traffic Stops, Littering Tickets, and Police Warnings: The Case for a Fourth
Amendment Non-Custodial Arrest Doctrine, 37 AM. CRIM. L. REV. 1143, 1150 (2000); Timothy P.
O’Neill, Rethinking Miranda: Custodial Interrogation as a Fourth Amendment Search and Seizure, 37 U.C.
DAvVIS L. REV. 1109, 1122 (2004).

69. Berkemer, 468 U.S. at 423.

70. Id. at 436 (“It must be acknowledged at the outset that a traffic stop significantly curtails the
‘freedom of action’ of the driver and the passengers, if any, of the detained vehicle.”).
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noncustodial.” In distinguishing Fourth Amendment detention from Fifth
Amendment custody, the Court reasoned that “[t]Jwo features of an ordinary
traffic stop mitigate the danger that a person questioned will be induced ‘to
speak where he would not otherwise do so freely.””” First, “a traffic stop is
presumptively temporary and brief,” and people “expect[] . .. that in the end
[they] most likely will be allowed to continue on [their] way.”” Second, because
traffic stops are public, the unscrupulous officer is less likely to use illegitimate
means of coercing confessions.” As will be discussed in Section IIL.A, this
reasoning permeated lower courts’ custody decisions in both traffic and
nontraffic cases, expanding its influence in custody doctrine.”

Next, to further highlight the importance of continued judicial oversight
of police interrogation practices, the next section summarizes the large body of
social-scientific literature that demonstrates (a) the modern prevalence of
interrogation tactics that the Miranda Court itself described as psychologically
coercive and (b) that those tactics produce confessions. This social-scientific
literature highlights that potentially coercive interrogation tactics are still used
very frequently by interrogating officers, and that those tactics are
consequential in criminal cases. Those tactics produce confessions, which in
turn increase the chance of a conviction.

D. Confessions Are Still Elicited Using Worrisome Tactics

Courts assume that “the element of ‘custody’ would distinguish
interrogations that contain compelling pressures from those that do not.””
Social scientists have studied confessions, and especially the determinants of
false versus true confessions, for decades. Far from an exhaustive account of
that body of scientific literature, this section showcases the real-world
prevalence of psychologically coercive interrogation tactics and their effect on
suspects—eliciting confessions—to demonstrate that the need for protections
has not fundamentally changed since Miranda’s inception.

First, research has demonstrated that many of the interrogation tactics of
central concern to the Court in Miranda are still widely used in the United

71. Id. at 439, 442 (citing Terry, 392 U.S. 1).

72. Id. at 437 (quoting Miranda v. Arizona, 384 U.S. 436, 467 (1966)).

73. Id.

74. Id. at 438 (“Perhaps most importantly, the typical traffic stop is public, at least to some degree.
Passersby, on foot or in other cars, witness the interaction of officer and motorist. This exposure to
public view both reduces the ability of an unscrupulous policeman to use illegitimate means to elicit
self-incriminating statements and diminishes the motorist’s fear that, if he does not cooperate, he will
be subjected to abuse.”).

75. See infra Section III.A.

76. Weisselberg, Mourning Miranda, supra note 3, at 1527 (emphasis omitted).



103 N.C. L. REV. 69 (2024)

84 NORTH CAROLINA LAW REVIEW [Vol. 103

States. The psychologically coercive tactics that motivated the Court in
Miranda include isolation of suspects and deprivation of outside support,”
confident assumption of the suspect’s guilt,”® and dogged focus on why the
suspect committed the act.” Researchers have observed law enforcement
interrogations and surveyed police about their interrogation practices and
beliefs, revealing that these psychologically coercive tactics are still used.*® For
example, a survey of law enforcement across various jurisdictions revealed that
isolating suspects is almost always used as an interrogation technique.”" The
same survey found the practices of assuming and demonstrating the suspect is
guilty as well as focusing on the justifications and reasons for the offense
occurred frequently.*” Observational studies, too, confirm that maximization
strategies, including confronting suspects with (false) evidence of guilt, were
used in over 80% of interrogations.*> Thus, the landscape of psychological
tactics used by interrogators while questioning suspects has not fundamentally
changed since 1966.

Second, in highly controlled experiments, the use of these tactics has
caused people to confess.* These experimental findings demonstrate that
deeming situations noncustodial has serious consequences: it not only allows
such tactics to persist in police practice but also sanctions the use of the resulting
confession evidence. In particular, “minimization and maximization techniques
manipulate the suspect’s perceptions of the consequences of confessing” and, in

77. Miranda, 384 U.S. at 449-50, 455.

78. Id. at 455 (“The aura of confidence in his guilt undermines his will to resist.”).

79. Id. at 451-52 (noting the practice of offering legal excuses).

80. Saul M. Kassin, Richard A. Leo, Christian A. Meissner, Kimberly D. Richman, Lori H.
Colwell, Amy-May Leach & Dana La Fon, Police Interviewing and Interrogation: A Self-Report Survey of
Police Practices and Beliefs, 31 LAW & HUM. BEHAV. 381, 389 (2007) [hereinafter Kassin et al., Police
Interviewing and Interrogation]; Weisselberg, Mourning Miranda, supra note 3, at 1530-33 (summarizing
a review of the Reid technique tactics and the prevalence of those tactics).

81. Kassin et al., Police Interviewing and Interrogation, supra note 80, at 388 tbl.2 (reporting that on
a scale of 1 = never used to 5 = always used isolating suspects had a mean score of 4.49)